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Claims 1-8 are pending in this application. 

DETAILED ACTION 
Claim Rejections - 35 USC §102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. Claims 1-3, 5-8 are rejected under 35 U.S.C. 102(b) as being anticipated by or, in 
alternative, under 103(a) as obvious over Aeby et al. (WO 91 1 1985 Al). 

Abey et al. (WO' 985 Al) teaches a hair dyeing composition comprising 15% of 
nonionic surfactant of nonylphenolethoxylate, ammonia (emulsifier) and hydrogen peroxide 
(oxidant) as claimed in claims 1-3, 5 and 8 (see page 11, Example 2). Aeby et al. (WO' 985 Al) 
teaches the same dyeing ingredients of nonionic surfactant, ammonia and oxidant in the claimed 
amounts, which inherently would have the same average diameter of emulsified particles and 
viscosities as claimed. Abey et al. (WO 5 985 Al) teaches all the limitations of the instant claims. . 
Hence, the claims are anticipated by Abey et al. 
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However, the claims in the alternative, under 35 U.S.C. 103(a) are obvious over Abey et 
al. (WO' 985 Al), because the reference teaches ingredients of oxidative hair dyes, noionic 
surfactants, ammonia and oxidizing agent (oxidant) with a viscosity less than 100 mPa.s at 30 
degrees (see English Abstract of the Patent No. WO 5 91 1 1985 Al), and, because these are 
similar dyeing ingredients in the claimed amounts they should have similar viscosities and 
average diameter of emulsified particles of the composition as claimed. Further, a chemical 
composition and its properties are inseparable. Therefore, if the prior art teaches the identical 
chemical structure, the properties applicant discloses and/or claims are necessarily present, (see 
In re Spada, 911 R 2d 705, 709, 15 USPQ2d 1655,1658 (Fed. Cir. 1990), and, thus, a person of 
the ordinary skill in the art would expect such a composition to have ingredients having similar 
physical properties as those claimed including average diameter of emulsified particles of the 
composition and viscosity as claimed, absent unexpected results. 

4 Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Abey et al. (WO 
9111985 Al). 

Abey et al. (WO' 985 Al) teaches a hair dyeing composition comprising anionic 
surfactant of sodium lauryl-alcohol diglycol ether sulfate in the amount of 3 g (3%), which is 
close enough to the claimed percentage amounts as claimed in claim 4 (see page 11, Example 2). 

The instant claim differs from the reference by reciting 2% or less of ionic surfactants. 

However, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to optimize the amount of the surfactants in the composition so as to get 
the maximum effective amount. The person of ordinary skill in the art would expect such 
composition to have the similar properties to those claimed, absent unexpected results. Further, if 
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range of prior art and claimed range do not overlap, obviousness may still exist if the range are 
close enough that one would not expect a difference in properties, In re Wooddruff\6 USPQ 2d 
1934 (Fed. Cir 1990); Titanium Metals Corp. V. Banner 227 USPQ 773 (Fed. Cir. 1985); In re 
Aller 105 USPQ 233 (CCPA). Also a prima facie case of obviousness exists where the claimed 
ranges and prior art ranges do not overlap but are close enough that one skilled in the art would 
have expected them to have the same properties, see Titanium Metals Corp. of America v. 
Banner, 778F.2d 775,227 USPQ 773 (Fed. Cir. 1985). See MPEP 2144.051. Furthermore, as the 
optimization of results, a patent will not be granted based upon the optimization of result 
effective variable when the optimization is obtained through routine experimentation unless there 
is a showing of unexpected results which properly rebuts the prima facie case of obviousness, see 
In re Boesch, 617 F.2d 272, 276, 205 USPQ 215, 219 (CCPA 1980). See also In re Woodruff, 
919 F. 2d 1575, 1578, 16 USPQ2d 1934, 1936-37 (Fed. Cir. 1990), mdln re Aller, 220 F.2d 
454, 456, 105 USPQ 233, 235 (CCPA 1955). 

Conclusion 

5 The remaining references listed on from PTO-1449 have been reviewed by the examiner 
and are considered to be cumulative to or less material than the prior art references relied upon in 
the rejection above. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eisa B. Elhilo whose telephone number is (571) 272-1315. The 
examiner can normally be reached on M - F (8:00 -4:30). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Douglas McGinty can be reached on (571) 272-1029. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Eisa Elhilo 
Primary Examiner 
Art Unit 1751 
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